
 

 

 

Decision no. 159/2009 by the Constitutional Court 
 
Appeal by the Government 
As it is known, the Italian Government has decided, by appeal no. 16 of 18 February 2008, 
published on the Official Gazette of 2 April 2008, to challenge the regional law in question 
objecting to seven points (articles: 6, paragraph 2; 8, paragraphs 1 and 3; 9, paragraph 3; 
11, paragraph 5; 12, paragraph 3; 14, paragraphs 2, last sentence, and 3; 18, paragraph 
4). 
First of all, according to the Government, the general obligation of all regional offices, also 
those operating in the areas excluded from the settlement area of the Friulian-speaking 
group, to reply in Friulian and also write in Friulian all legal communications made to the 
citizens, as well as making institutional communications and advertising in that language, 
would be at odds with Law 482/99 that restricts the use of the minority language to the 
municipalities where the related linguistic group resides. 
Moreover, by establishing that “to guarantee the translation to those who do not 
understand the Friulian language, it could be provided that the same documents be drawn 
up in Italian and filed in that form”, the regional law does not guarantee sufficient 
protection to those who do not speak the Friulian language. In that point the regional law 
would also be at odds with the “exclusive value of the records in the text drawn up in 
Italian” provided by Law no. 482/99. Another instance of conflict is the article that 
provides for the use of toponyms also “in Friulian alone”, at odds, according to the 
Government, with Law no. 482/99 and even with the constitutional principle of equality 
of citizens. Article 12, on the learning of the minority language at school, by providing for 
the so-called “informed objection” basically implies – according to the Government – the 
obligation for schools to teach such a language, thus challenging the principles of 
autonomy of the institutions themselves and, here too, with the constitutional principle 
of equality.  
Also article 14 allegedly violates the same principle and article 117 on the allocation of 
duties between the State and the Region, establishing that the teaching of the Friulian 
language is guaranteed for at least one hour a week. Finally, the envisaged support of 
Friulian also in regional schools located in non-Friulian areas according to the 
Government – I quote verbatim - “can cause severe risks of discrimination for teachers 
and students of public schools, and similar risks for citizens in their relationship with local 
public administrations, and consequently and inevitably also for the employees of those 
administrations”. 
 
Declaration of constitutional illegitimacy 
By decision no. 159/2009, published on the Official Gazette of 27 May 2009, the 
Constitutional Court upheld the Government complaint declaring all the challenged 
articles, except for art. 8, as constitutionally unlawful. 
A similar defeat by the Region is due to the fact that the Court used law no. 482/99 as the 
sole parameter to establish the lawfulness of regional regulation, almost as if it were a 
constitutional law or, in any case, stronger than regional law, whereas law no. 482/99 
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itself leaves free rein to more favourable rules approved by the Regions. But there is more: 
Law no. 482/99 provides that the laws approved by Regions governed by Special Act 
prevail within the scope of their jurisdiction, so much so that the provisions set out in law 
no. 482/99 “only” apply where the subject matter is not dealt with by regional laws (see 
art. 18 of Law no. 482/99). 
In the past, instead, the Constitutional Court had stated more than once (since 1983) that 
the protection of linguistic minorities is not a subject-matter in itself, but a principle that 
all public subjects must comply with in performing their competences. It should ensue 
that, if on the one hand, Law no. 482/99 represents a basic rule for current legal 
regulations, on the other hand, it cannot provide any obligation for matters that are the 
sole jurisdiction of the Region (e.g. the legal framework of local entities and the Region). 
The issue concerning teaching activities is more complex, as can be seen in the next 
paragraph. 
However, it would be a mistake to concentrate solely on the negative elements of the 
decision. There are many positive aspects, both general and specific, that should be 
appreciated. First of all the Commission reiterated that Friulian is a language in its own 
right and, therefore, that Friulians are a "recognised linguistic minority". Furthermore, for 
the first time, it is clearly stated that article 3 of the Autonomy Statute – the one dealing 
with the languages of the region – also refers to Friulian. Finally, the Court, as seen further 
on, has clearly indicated in the provision the modalities that the legislator can use to 
achieve the same results pursued through the contested legal regulations. 
 
Consequences of the decision on the education sector 
The Commission, as stated earlier on, annulled the provisions of the law that set the time 
for teaching the mother tongue to one hour per week (for applicants alone) and the 
system of the so-called “informed objection” to collect the linguistic options expressed by 
the parents. According to the Court, such legal regulations have more than compressed 
the school autonomy principle laid down by the Constitution. Without judging the merits 
of the decision – already criticised by some constitutional law experts – it becomes 
difficult to understand the meaning of “regional share of the curriculum”, deriving from 
the Reform of Title V of the Constitution, if one Region (responsible for “coordinating” the 
schools in the linguistic minority area, pursuant to the aforesaid Law Decree 223/2002) 
cannot even envisage one hour of teaching of a regional subject per week and for the 
applicants alone. 
It is however important to stress that the decision did not amend any of the principles 
provided for in Regional Law 29/2007 on the right to teach the language in school. The 
Court contested the modalities for the implementation of these principles. In fact, in the 
decision, its goes as far as describing the legal route that the Region and the State must 
take to lawfully adopt the same legal regulations, i.e. through implementation decrees of 
the Autonomy Statute. 
In conclusion: according to current legal regulations, it is necessary to fully implement the 
provisions of Regional Law 29/2007 that govern the teaching of the Friulian language in 
schools as part of the normal curriculum, the training of teachers and the establishment 
of a list of teachers in and of Friulian (a route already undertaken by the Region through 
the Regulation pursuant to Decree of the President of the Region no. 0204/Pres. of 23 
August 2011; as for legal regulations in the pipeline (de iure condendo), it is necessary to 
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complete the adoption process – already started on the occasion of the Joint State-Region 
Committee meeting following a positive and proactive action by the Committee for the 
autonomy and the revival of Friuli, agreed by most of the political majority and the 
opposition forces – of ad hoc regulations implementing the Special Statute aimed at 
reforming the contents of Law Decree 223/2002 according to the suggestions formulated 
by the Commission. This is the only way possible for the Region to overcome the 
unavoidable difficulties of operating in a sector that the Constitution includes among the 
competing skills, but that in fact is still under the jurisdiction of the central State. 


